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Dear Ms Dorlcli. 

I ' l i is is to nd\ise yoti. i i i  acccirdancc with Scclion 1 . I  206 i ~ f  the b'CC's rules. thal 011 M a y  
1.1. !003. H x r y  Dt-akc. I'resident 0 1 '  B;ich)ard Hroatlcasting Ibloldings. Ll,C ("Backyard 
I3roadcas1iti~"). I n t i e  Swanson ol'this otiicc. a n d  I met with S imon Wilkie, Chief Ecoiioiiiist o l  
11ie Cuniinissioii. and .lonathan I x v y .  D C ~ L I I ~  Economist, o l ' the Commission's Office or 
Sti.atr.gic l'laiitiiiig and I'olicq Aiialqsis. to discuss Backyard Broadcasting's coiicerii that any 
ire\ isioii of the definItio11 of I-iidio markets, part icularly a reformulation based on geographic or 
cconomic data. such as Arbitron's Radio Me t ro  I\.larke& data, would competitively disadvantage 
small. recently cstablished co~npanies vis-a-vis larger and more entrenched radio owners. lfthc 
FC'C i ioi iclhclcss adopts such a change, Backyat-d Broadcasting strcsscd the importance or 
griindfathcri~ig and allowing ii-cc transferability of  any non-complianl clusters and of giving al l  
participants iti ii i i iarket the ahi l i ty  10 increase station ownership to the level of the largest 
a wind rathclccl c I lister. 

In addition, i f  tlic Comniission should adopt ii geographic or economic inarkct definition, 
Backyard tirzed that the  Coiiimissioii iilso provide that same-service, in-market  stations without 
s~ihstai i t ial  oberlap l ic ti-eated as a singlc station for colnputitlg a licensee's ownership limitation 
lhis exception would reflcct [he reality that later entrants to amarket may have to combine 
se\,ei;il Class A FM stations set-viiig d i fk re i i t  areas to obtain the geogapliic coverage area o f a  
sitiglc ('lass C T7M s ta t i on .  'l'lie ( ' i ~ m m i s s i o n ' s  existing saine-service silnUIcaSt ru le (47 C.F.R. 
3 7 3 . 3 5 5 0 )  could provide 311 appropt.iatc statitlard Tor detei-mining .whether overlap of principal 
coitimtitiit!, conintir~ is "stibstatttial." 

The enclosed handouts WCK tlislrtbtited at the meeting. 
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,As rcquired by sectioll 1,1206(b). I \ L O  copies of this Letter are being submitted for each of 
thc ahoi e-relerenced dockets. 

,/ ’ 

Enc lost ires 
cc ( W ~ O  enc.) b y  telccopy: Dr.  Sinion WI&C.’ 

Dr. lonathan D. Levy  
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rclcl.cncc to cxistiiiz ~ i i d  polcntial competition, the formation o r  new markets could 
h:~\,c an  i innictl iatc and tlcvastatin!: efi'cct on smallcr group owners. For this reason, 
the Comniission i i iust  riot cxteritl the use of Arbitron Metro Marke t  definit ions to 
smaller rnarkcts without careful consideration of the effects on such markets. 

To the cxtc i i t  t he  i isc o t  Arbilron Mctro iMarkcl definit ions would create more 
restrictive standards i n  smaller niarkets, such acts wou ld  be reregulatory and contrary 
to tlic intcnl of Secliciii 202(h) o l  tlic l ' r lecomniunications Act o f  1996 and the 
presumption in r a \w  of  I-cpeal [ha t  courts liavc found must be applied in construing 
i Is pmvisioi is 

o 

4 More resti.iclivt: markcts crealcd by I l ic ttse or Arb i t ro i l  M c t r o  Market data could force station 
i l ivcs l i turc  or the hrcakup o f  existing clusters. 

' I  For sinilller group n\ciiei-s to be able lo maintain valtie, they must have the abi l i ty  to 
hccp csist ing clusters intact. 

Forc i i~g the diveslitt ire of stations I io i i i  an existing clustcr would have a dcvastati i lg 
and immcdiatc e f h r  oil ri smaller giuttp owiicr by causing a precipitous loss of 
r i ixbct  ~,aI t rc  for i l s  pi-npcrties iitid a n  inahi l i ly  Io ohtain loan capital. 

Miircovcr, tuilcss cs is l ing cIustcrs m a y  bc transrcrred or assiLmed, small group 
owners w i l l  losc iiluch o r t l i c  market valuc oftlieii. stations because prospeclive 
huycrs will not h e  : h l c  t u  rc i i l i i c  tlic bcncfi ls of existing cliisters. Most smaller 
giwwing coIi ipanics l ikc lk  N ill nccd to restructure to secure financing, change 
ouncrsh ip i n  in i t ia l  publ ic oni.riiigs ;id, potentially, tnicrsc w i th  othcr comparably 
si/,cd cnii ipaii ics i l ' t l iy ;II.C to grii\v into effective colnpctitors. The nicga-owners 
alr.cady h 3 b c  passcd tlirottgli Liial slage ol~i jcveloprnent. l l n d c r  Inorc rest l iel ive 
iii;irkcl t iei ini l ioi is; w c i i  ;I simple coiporatc restructuring. IPO or othcr change of 
contrul cnuld rnl-cc tlic l x a k  up ofclustcrs. destroying much of the valuc of smaller 
coinpaiiies l i ke  t3ackyai.d and  prccluding thein from beeomins c f fcc l ive competitors 
against thc iiieS;i-ownet-s 

A I  Ihc sanie t imc.  1iioi.c rcstiictivi. market dt l in l t ions,  combined w i t h  
~i-;iiisI'ci~/assignnicnl I irntcctioiis Tor exist ing clusters (i .e. ,  "grmdfathercd clusters"). 
\voultJ s imply  lock-i i i  thc current patterns of market dominancc wh i l c  b lock ing  thc 
ilcvclopin<iit of potcnl ial ly conipcl i t ivc ~nc\v clusters. 

r 

:> 

I~; 

*1 :lrlili~-(m IS ;I public coinpany accountable IO i t s  shar~choldei-s and to its largest customers, 
n l i i c l i  arc the cntrenchcd mcg;i-consoIidators. T h e  economic incentives guiding Arbitron's 
dccisioii\ c l o  no1 I I  

1 0  I C ~ I X  in th is  I i i .occcding. l!sc o i  Ai-hitroil ni i i rkct definitions, which tlic company may 
\ a i q  lrom l i i i ~ c  lo l i i i ic,  \vould i i icaii that tlic valtic ofniarkct clusters of cincrginl: 
ciiinpc[itvi.s inlay I ~ c c o i r ~ c  ;I I ' i i~ictitrn iiv :\rhitl.on's coniincrcial interests. 

r j l y  aligtt \\,il l1 Llic public iiitci.csI bcriclits thal  he Coinmission sccks 
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:I For Instance. iii 1987, Arbitmi lowcied its estimate o f  the Black population in the 
Houston. lc.xas, rnnarkc~ a f k r  certain major station owners petitioned for such 
cliangcs. Radio stalion KMJQ(FM). whicli concentratcd on  Black listeners, lost 
market share as a result. In response, KM.IQ(FM) submitted population reports from 
the Cily of liouston Ocpartment o f  Planning and Development, which were endorsed 
h y  thc city of Houstoii and Harris County. Arbitron rerused to revise its cstirnates, 
howcvcr, or cvcn postponc the implementation of the lower estimates pending further 
studies. (Scc KMJQ KM,/M Dwp Adiilroi?, Radio and Records, Jan. 13, 1988, at 3 ,  
attacticd hcretu.) Similarly, Spanish language broadcasters have criticized Arbitron' 
failure 10 take accurate iiccount of Irinnguage preference, which undermines the 
FIispatiic radio induslry hy giving a false measure of the listening habits of Spanisli- 
I;mguage listcncrs. 

C'or ic l i is io i is :  

e Oti/>j  / , ' i s  IYhar /z U,-okc,i. 'I'Iic C'oiiiniissioii should inot disrupt the market by draslically 
altering 1-adio iriarkct dcfiiiitioiis. Although the c u l ~ e n t  rulcs crcate certain 
inconsistencies and tliscrcpancics that should b e  addrcssed (ex., the "Pine Blutl" 
prnhlerri), radical c l iangx w e  unnecessary and not iil the public interest --- particularly 
nherc  such c l i a n g x  n i l1  Iiglitcn cx i s t i i i s  restrictions. 

.l,hiiron fs $No/ Tlica .A,i.siw,-. llsc o f  Arbitron Mctro Market Data will lead to arbitrary 
niiirket dclinit ions thal 11i;iy i iot rc l lect  cotnpctiilvc realitics. In particular, Arbitron 
MCITO bfvlarkcl data mlrst nnt hc itsed iii Ill;lrkcts siiiallct- than the Top 200 bccause the 
impact will he arhi t raq a t i d  inconsistent. Morcover, adopting morc rcstrictivc Arbitron 
Metro M;ii-kels \vi11 oii ly tlistttpi tlic efforts ol'clncrging small companies that should be 
cncouragcd as cffec,live competitori to the mega-coilsolitlators. 

L 
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Replacing the C u r r e n t  Radio Wiarkct Definition with an ArhitroniBlA Standard  
Will Frustrate the  Efforts of Small and Medium-Sized Croup Owiicrs to 

Compete Effectively with Mega-Groups in Local Markets  

I ’ l ic Commissioii s h o u l d  n o t  disrupt the radio induslry by di-astically altering radio iiiarket 
tlcliiiitions hased on Arhiti-on and/or BIA standards. 

0 

o The industry has adapted to the current i-adio market definition, and those entities that 
entered the inarkct since I996 liavc based their competitive strategies on the existing 
dcfrnition. 

‘I Iicsc i i w  entrants and other growing companies inust have the opportunity to develop 
cfficicnl clusters o1‘staIioiis iiiiclcr the sanic rules that have been used 10 build the existing 
iiicg‘i-c~””ipaiiics. Othcrwisc, tlie i i cw entrants will not have any opportunity to compete 
ertectively with theni. 

I l isruption i n  the industry froin a new radio market definition will disproportionately 
Ihcli-iii snirlllcr players for whom thc loss 01- inability to transfer intact even a single cluster 
could have a devastating effect. Mcga-owncrs can spread the risk of a major change 
across one or inorc ofthcir  mai~kcls; smaller owners seeking to compete with them 
callllol 

(1 

e I Ihc Coniiuissimi nc\icrthzIcss changcs ( l ie radio market definition to an Arbitroil and/or BIA 
standard, thc  ommis mission i i i u s t  adopt provisions [hat limit the ham1 that smaller group owners 
will suftcr: 

(?  The (‘oiniiiissioii sliuuld lprovldc int iiill yandfatiicring and full traiisferahility of  
c I LIS1 c1.s 

A 1-equircnicnt 1;iI divestilure orclusters would severely and disproportionately 
h a m i  sniiillci. group ownc is ,  nicga-owners can spread the risk. 

iZny liiriilatioii on traiislci.ahility of clusters would result i n  an immediate loss of 
~ ~ a l t ~ c  ihat  ~ v o u l d  he fclt most acutely Iiy small group owners. Mega-owiiers 
reiiched their culmen( posi t ions thi.ough a history o f  transfers and assignments, 
including iiuiiicroiis ‘-trade up” sales and exchanges, initial public offerings, 
nicrgcrs, a r i d  the adtlilinii o f  new eqirity investors. If Llie Comrnissioii only 
1x1-mits a limited ~runi l ic r  ol‘rransfets o l  grandfatliercd clusters, i t  will cut off t l lc 
only growill path fur those scckiiig lo ork r  effective competition to mega-owners. 

‘1-lie (‘orniiiissioii siioulti a11o\v a n y  owner in  ii iiiarkct to increase station ownership to the 
lcvel of tlrc largcst gr;intikathcred cluster. Odiei~wise. U7e I I ( I I V  rules cffcc./ively ioilIpwfc,L,/ 
~ ~ i i t i - ~ i i ~ ~ l i i ~ d  i ~ i ~ ~ ~ i ~ ~ , i i ~ i i i , i . , s  q y i ; i i , s /  v f j i w i i e  m i 7 i p ~ / i / i m  

Stations in  21 inai.kct Ilia1 (io liot l iavc any  contour overlap with another co-owned station 
in the market -- ot l iavc S ( I  l j t t lc  contour o ~ r l a p  tliar the Commission’s rulcs would 
p e m i i l  same-service siniulcastiny ~- should be treated as uiic station In the nuinerator 111 

compiiling the ownei-ship liniil 101 thai  l icensee. Otherwise. a new entrant’s two non- 
o\.ci-lapplng (’lacs !\ statiolis \ w i l d  hc treated [he sanie :is an enrrcnched owner’s 
o\ei.lapping Class C stations. 

I’C‘C sliould deal wit l i  anomalics tinder llic cumcnt iiiarket delinitio11 stalidard 011 a casc- 
h!,-cusc basis. t’ot esainple. the so-called “Pine Rluft”  problem could be addressed by 
I~C~~I I I I ’ I I I ~  1l1i1l Ihc rcqiiisitc rii;ir~kel siye be esiablished willlout counting in  the 
dcnoniiiiatot coi l l i l ioi i ly- i)wi ie(l  statiuiis that ale 11oi a p211-t of the clustcr heing evaluated. 

o 

c) 

c; 



Backyard Broadcasting Holdings, LLC Stations 
(by Arbitron Market) 

.lackwn, Mississippi (Arbitrun Metro Rank 123) 

Licensee: Hackyard Urmdcasting M ~ssissippi, LLC' 
WTYX(FM). Jackson, Mississippi 
WRXW(FM), Pcarl, Mississippi 

Muncie-Marioii, Indiana (Arbitroil Metro Kank ZOl), 

I.icciisec: Indiana SabreCuni, Inc.  
WII'rY(I;M), tiaitford City,  Indiana 
W HI'I(FM). Alexandria, Indiana 
WURK(tM), Elwoud, Indiana 
WERK(I:M), Muncie. Indiana 

I x e i i s e e :  Muncic SahreCorn, Inc. 
WXI.N(AM), Muncie, Indiana 
WILIIC-FM. Muncie. Indiana 

I 

Olean, New Ynrk (Arbitroil Mc l ru  Hank 207). 

I x c n s e e .  Ariow Commiinicalions ol 'N Y . .  Inc 
W P l t i ( l N ) ,  Olcan, New York 
WtIDL(AM). Olcaii, Ne\\ York 

Elmir;i-('oriiing. Ncw York (Arhitron Rlelro Itiiiik 213) 

I.icciiscc Cliciiiuiig County Radio. iilc. 
WNKI(FM), Corning, Ncw York 
Wi'GI(kM), Horseheads, N c w  York 
WNCi%(FM), Montour Falls, New Y o l k  
WWI.Z(AM), Ilorsclicads, N ~ M ,  Yolk 
WCiMF(4M). Watkim Cilcn, Ncw York 

M'illianisporl. Pcniisylwnia (Arhilroii Metro Kank 250) 

Licenscc: South Williarnspiirt SahrcCom. Inc. 
WILQ( I M ) ,  Willianisport, Pennsylvania 
W W PA( AM), W illiarnsport, Pcnnsylvania 
WOLD-FM, Muiicy. Pennsylvania 
WZXR(FM). S. Williamspcirt, Pcniisylvania 
WCXR(FM), Lcwishurg, Pennsylvania 
WRVH(FM), Williarnspurl, Pcnnsylvania 

' Indiana SabIe( 'mi,  liic. s ia l ion WI IBU(AM).  A i d e r s ~ i ~ ~ .  Indialla. I S  not Included in  the Muncic-Marion, Indiana, 
Aidiiiion Mctrt, Market. 

I I I ' I  lliO? I :<J55?& 


